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Identifying Some Key Tax Benefits for
Parents of Children with Special Needs

By Thomas M. Brinker, Ir., and W. Richard Sherman

As the mumber of children diagnosed
with autism, Asperger’s syndrome, and
other neurological disorders continues to
skyrocket, the disruption of the lives of
all those concerned is unmistakable—as
are the costs of providing care for the
special needs child. As reported by the
Autism and Developmental Disabilities
Monitoring (ADDM) Networle, as many
as 1 out of 150 children are born today
with an autism spectrum disorder (www.
cdce. gov.nebdddlautismiasd. htnr). Further
complicating the situation, parents with
special needs children are often unaware
of the substantial tax benefits that are
available to them and forego hundreds,
if not thousands, of potential tax deduc-
tions and reductions in their tax liability.
Michael A. O’Connor, an attorney who
has written extensively on this topic,
believes that 15 percent to 30 percent of
families with a disabled child have one
or more unclaimed tax benefits (www
wrightslaw. comlinfoltax.2005. benefits.
coconnor.fitnt). Among these potential
tax benefits are deductions or credits
for medical expenses, special instruction,
impairment-related work expenditures,
and the earned income tax credit. The
following article gives a brief overview
of some of the more common deductions
and credits that may be available under
current tax law.

Special Instruction Qualifying as
Medical Expense Deductions

In general, costs related to providing a
child’s traditional education are not con-
sidered medical care and, therefore, are not
deductible as a medical expense. However,
according to Treasury Regulation 1.213-
1(e)(1)(v), the unreimbursed cost of
attending a special school for a mentally
or physically handicapped individual is

deductible as a medical expense if the
principal reason for the individual’s atten-
dance is to alleviate the handicap through
the resources of the school or institution.
This deduction may also include amounts
paid for lodging, meals, transportation,
and the cost of ordinary education inci-
dental to the special services provided
by the school. Also, any costs incurred
for the supervision, care, treatment and
training of a physically and/or mentally
handicapped individual are deductible if
provided by the institution.

The Rationale Behind the Special
Education and Training Deduction

Under US law, all children are entitled
to an equal and appropriate (public) edu-
cation. Many public schools, however,
do not have special programs or facili-
ties to handle the needs of mentally or
physically handicapped children. As a
result, it is sometimes necessary for such
children to attend special schools where
the focus is not only on education, but
also on alleviating the handicap of the
child. The cost of these special schools
is not always covered by the government
or the school district and, therefore, the
parents must pay for all or a portion of
the tuition. However, if the school quali-
fies as a special school, the entire unre-
imbursed cost (subject to the 7.5 percent
adjusted gross income limitation) incurred
by the parents is deductible as a medical
expense. Alternatively, parents who are
eligible to participate in tax-advantaged
plans through work for funding medi-
cal expenses, such as flexible spending
accounts or health savings accounts, can
set aside Himited amounts of money to
finance medical care expenses on a pre-
tax basis while bypassing the 7.5 percent
AGI limitation.



Special Schools

A special school is distinguishable from a regular
school by the substantive content of its curriculum.
A special school may offer ordinary education, but it
must be incidental to enabling the student to compen-
sate for or overcome a handicap so that he or she will be
prepared for future normal education or normal living
(i.e., “mainstream™). A special school is not determined
by the institution as a whole, but by the nature of the
services received by the individual for whom a medical
care deduction is sought. The IRS considers the medi-
cal facilities and therapeutic orientation of a school
as critical factors in determining whether a school i1s a
special school for a qualifying medical care deduction.
Case law and IRS administrative rulings reveal a litany
of examples considered special schools by the IRS:

+ Schools for teaching Braille to the blind or lip
reading to the deaf;
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« Schools for training the mentally retarded;

» A military school that accepted a physically and
mentally handicapped student (the school gave
personal daily attention to the student to improve
upon the student’s low attention span);

« A boarding school recommended by a psychiatrist
(the school had psychiatrists, psychologists, and
social workers who developed a special program
for each student);

« Schools for average and above-average students
with learning disabilities that provide an environ-
ment in which the students can adjust to a normal
competitive classroom situation; and

« A regular school’s curriculum that is specially
designed to accommodate the needs of handicapped
children with IQ scores ranging from 50 to 75.

Furthermore, regular schools with special curricula
can be classified as a special school for an individual.
For example, in one Revenue Ruling, the school in
question had a special curriculum for mentally dis-
abled children with the special curriculum representing
a separate component of the school’s activities. Since
the school’s special education curriculum was a sever-
able aspect of the school’s activities, the IRS ruled that
the special curriculum was a special school (Rev. Rul.
70-285, 1970-1 CB 52).

In another case, the IRS specifically ruled that a
taxpayer whose child suffers from severe learning dis-
abilities caused by a neurological disorder (i.e., autism
spectrum disorder) may deduct as a medical expense
amounts paid for tuition and related fees for the
child’s education at a special school that has a program
designed to “mainstream™ these children so they can
return to a regular school. The Ruling further held that
amounts paid for private tutoring by a specially trained
teacher (i.e., therapeutic and behavioral support ser-
vices) qualified to deal with severe learning disabilities
is also deductible. However, both the special school
and tutoring need to be recommended by a physician
(Revenue Ruling 78-340 (1978-2 CB 124).

In a Letter Ruling issued in 2005, the IRS expanded
the definition of special schooling to include tuition
for programs enabling dyslexic children to deal with
their condition. The IRS ruled that the children were
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attending the school for the principal purpose of
obtaining medical care in the form of special educa-
tion. The special education was required for the years
in which the children were diagnosed as having a medi-
cal condition (including dyslexia) that impaired their
ability to learn. As a result, the IRS ruled in favor of
a medical expense deduction for the tuition paid to the
school (Letter Ruling 200521003).

Deduction for Medical Conferences
and Seminars

Parents of special needs children often attend medical
conferences and seminars in order to learn more about
their child’s disability. Using the authority of Revenue
Ruling 2000-24 (2000-1 CB, 1133), the amounts paid
for the registration fees and travel expenses are deduct-
ible as medical expenses. However, parents should
obtain the recommendation of their child’s doctor to
ensure their medical deduction. In addition, the Ruling
did not extend medical care deductibility to any meals
or lodging costs incurred while attending the confer-
ence. Furthermore, the conference or seminar must
deal specifically with the medical condition from which
the child suffers, not just general health and well-being
issues. As with the special instruction and other medical
expenses, the aggregate amount of all medical expenses
incurred must exceed 7.5 percent of the taxpayers’ AGI
to be deductible.

Deductions for Dependents

In order to claim a dependency exemption (33,500
for 2008), a taxpayer must satisfy a five-prong test.
The taxpayer must provide more than half of the
dependent’s support (the Support Test). The depen-
dent must be a “qualifying relative” or member of
the taxpayer’s household for the entire vear (the
Relationship Test). The dependent’s gross income can-
not exceed the exemption amount (the Gross Income
Test). If married, the dependent cannot file a joint
return for the year (the Joint Return Test). The depen-
dent must be a US citizen or resident or a resident of
Canada or Mexico (the Citizenship or Residency Test).
With passage of the Working Families Tax Reliel Act
of 2004 (taking effect for 2005 and years thereafter),
the definition of a “qualifying child” or a “qualifying
relative” was clarified to provide a uniform definition
for purposes of dependency exemptions, child tax,
dependent care, and earned income tax credits. Under
this definition, in addition to meeting the relationship
test [taxpayer’s child, stepchild, eligible foster child,
or descendent (e g, grandchild) or taxpayer’s brother,
sister, or descendent (e.g., niece, nephew)], a “qualify-
ing child” must meet any ONE of the following three
requirements:

1. The individual must be under the age of 19 at year
end; OR

irie

allotient managed

2. The individual must be a full-time student under
the age of 24 at the end of the year (qualifying
“students” must be enrolled as a “full-time” stu-
dent during any part of five calendar months dur-
ing the year); OR

3. The individual must be totally and permanently
disabled at any time during the year.

It is important to note that grandparents, uncles,
aunts, brothers and sisters satisfy this “relationship” test
and, therefore, may be allowed to claim the dependency
exemption for a “qualifying child” who is totally or per-
manently disabled, regardless of the age of that child.

Impairment-Related Work Expenditures

As special needs individuals mature and enter the
workplace, many of these individuals are entitled to
claim itemized deductions for their unreimbursed
impairment-related work expenses. The IRC, under
Section 190(b)(3), defines “handicapped individuals”
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as those having a physical or mental disability or
impairment (i.e, blindness or deafness, or impaired
sight or heanng) that is a functional limitation to
employment, or substantially limits one or more major
life activities. Impairment-related work expenses refer
to expenses incurred by a hand1capped individual that
are for attendant care services at the place of employ-
ment. According to IRC Section 67(d), these expenses
must represent expenditures necessary to enable the
individual to maintain employment.

Accordmg to the instructions provided by the
IRS in its Publication 502: Medical and Dental
Expenses for 2007 (page ?4), an employee can deduct

impairment-related work expenses on his or her Form
2106 or Form 2106-EZ. These expenditures are then
transferred to Form 1040’ Schedule A as an unreim-
bursed business expense that is not subject to the two
percent AGI limitation on miscellaneous itemized
deductions.

Earned Income Tax Credit

Historically, the idea behind the Earned Income
Tax Credit (EITC) is to encourage the economically
disadvantaged to work by partially offsetting the Social
Security taxes on wages. Appropriately, the EITC is not
available to taxpayers who have unearned income (Le.,
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dividends, interest, gains of sales of securities) above
a specified threshold (32,950 in 2008). Families filing
a married joint return with adjusted gross income in
2008 under $41,646 (33,000 less if a taxpayer is filing as
single or head of household) may qualify for the EITC
based on the presence of two “qualifying children” in
the taxpayer’s home. For EITC purposes, a “qualifying
child” uses the same definition as for the dependency
exemption—viz. a biological child, adopted child, step-
child, or foster child, who resided with the taxpayer for
more than six months during the calendar year, and is
under age 19 at the end of the year or is under the age
24 and is a full-time student. Finally, a severely disabled
child is a “qualifying child” regardless of age, even into
adulthood, as long as the child continues to live with
his or her parent(s). Note that a “qualifying child” for
EITC does not have to meet the other requirements
(Le., support, gross income, joint return, citizenship) for
a dependency exemption. EITC benefits are as high as
$4,824 for families with two or more quahfymg children
for 2008, although the average EITC is generally lower.

Lonclusion

The number of individuals with special needs is
escalating at unprecedented rates in our society. Some
experts argue that this may simply be a matter of better
recognition of special needs. Whether due to under-
reporting or not, these increased numbers are already
beginning to affect state and local governmentally
funded programs as they face shortfalls, forcing parents
to absorb more of their children’s medical care and
other related expenses.

This article has summarized some of the more com-
mon deductions and credits that may be available under
current tax law. However, parents of special needs chil-
dren and their advisors should be aware that specific

rules apply to each of these tax issues. For example,

in order to claim the childs educational expenses,
parents and practitioners must carefully examine the
facts regarding medical expense deductions in facili-
ties that are primarily educational and not special
schools. Similarly, the deductions for medical confer-
GIICE EXPEnSes aIe Very case specific. Even the generally
available earned income credit has multlple require-
ments and limitations. In the end, it is important to
understand the substantial tax benefits that are avail-
able to those caring for children with special needs.

Thomas M. Brinker, Jr, LL.M., CPA, is a Professor
of Accounting at Arcadia University in Glenside,
Pennsylvania.
W. Richard Sherman, JD., LLM. CP4, is a
Professor of Accounting at Saint Joseph s University in
Philadelphia.

A more comprehensive discussion of the various tax
benefits available for families with special needs children
can be found in the November and December 2006 issues
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of Exceptional Parent Magazine. This article was adapted

Jrom those articles and portions reprinted are with the
expressed consent and approval of Exceptional Parent,
a monthly magazine for parents and families of children
with disabilities and special health care needs. Subscription
cost is $39.95 per year for 12 issues; Call (877) 372-7368.
Offices at 416 Muain Street, Johnstown, PA 15901.
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